TEMA 8: CPOKHNU. UCKOBASA JABHOCTD.

1. IlonsiTne cpoxoB

2. lckoBasi 1aBHOCTb

3. [IpuocraHoBIIeHHE CPOKA U TIEPEPHIB CPOKOB UCKOBOW JTaBHOCTH

[Tonarue cpoka. Ha nuHamMuKy TpakJaHCKUX MPABOOTHOLIECHHM BO MHOTHX
ClIy4yasX BpEMsS OKa3blBa€T BAXKHOE BIIMSAHUE. BpeMs, Kak HM3BECTHO, - IPOILECC
0OBEKTUBHBIN, OHO HE 3aBUCUT OT BOJIM M CO3HAHUSA JItoIeH. Bpems ckianpiBaeTcs u3
OTJACJIBHBIX 3TANoOB, OTPE3KOB MEPHUOJOB, KOTOPBIE YHOPSIAOUYMBAIOT TPAXKIAHCKUE
MIPABOOTHOIICHUS, JAUCIUIUIMHAPYET YYAaCTHUKOB Tpa)xaaHCKOTO obopora. B
IOPUANYECKOM CMBICIE peYb HJIET O CpOKaX, IMOJ KOTOPhIMH MOHUMAIOT
ONPENCIICHHbIE MOMEHTHI MJIM MEPUOAbl BPEMEHH, C KOTOPHIMHU 3aKOH CBSI3BIBAET TE
WM WHBIE IIPABOBBIE IIOCICACTBUA B BHAE BO3HUKHOBEHUS, W3MEHCHUS WIIH
MpeKpalieHusi MPaBOOTHOUIEHUH, JHOO0 COBEpPUICHUS OMPEAEIEHHOTO JIeUCTBUS,
PEAYCMOTPEHHOTO HOPMAaTUBHO-IIPABOBBIM AKTOM, JOTOBOPOM.

[To cBoeit mpupome CpPoK — 3TO IOPUAUYECKUN (HaKT — COOBITHE, MOCKOJIBKY
HACTYyIUIEHHE (MCTEUYEHHE) CPOKOB HOCUT OOBEKTHUBHBIN XapakTep, HE 3aBUCHUT OT
BOJIM CyOHEKTOB IPAX/IAHCKOTO MPaBa° .

Crnenyer 3aMeTUTh, YTO HE BCE aBTOPBI PA3IEISAIOT JTAHHYKO TOUYKY 3peHusd. B
JUTEpAType CYIIECTBYET MHEHME, COTJACHO KOTOPOMY, CpPOKH — 3TO ocobas
Kateropusi IOPUANYECKUX (HaKTOB, KOTOpPhIE HE MOTYT OBITh OTHECEHBI HHU K
COOBITUSIM, HHU K JCHUCTBUAM. AprymMeHTalusi MNPUBOAUTCS  CJEAYIOIIAL:
YCTAHOBJIEHHE W  ONPEACIEHUE  JUIMTEIIbHOCTA  CPOKOB  MMEET  BOJIEBOE
MIPOUCXOXKJICHHUE, TAK OHU YCTAHABJIMBAIOTCS (OMPEAEISAIOTCA) BOJIEM 3aKOHOJATEIIA
WM YYaCTHUKOB ITPABOOTHOLIEHUS; BOJIEBAas MPHUPOJA CPOKOB XAPAKTEPU3YETCS HUX
MIPUOCTAHOBIICHUEM WJIM BOCCTAHOBJICHHUEM.

TpyaHo coriacutbCa C JaHHOM TOYKOW 3peHus. Hecmorps Ha TO, 4YTO
YCTAHOBJICHHE U OIPEIEICHUE NPOJOHKUTEIBHOCTH CPOKOB, BO3MOXHOCTh HX
MIPUOCTAHOBJICHUSI WJIM BOCCTAHOBJIEHHS 3aBUCHAT OT BOJIM 3aKOHOAATENsA, CyHa,
CTOPOH, CPOK, TEM HE MeHee, KaTeropus oObeKTHBHasA. TeueHue yCTaHOBJIECHHOTO

CpOKa, €ro HaCTyIUIeHHe (MCTEYCHHUE) SIBISETCS OOBEKTHUBHBIM, HHM OT KOTO HE



3aBUCALIAM IPOLIECCOM.

[TpaBuna ucumncnenusi cpokoB. CpoK MOKET ONPENETAThCS KaJIeHIapHOWIATOMH,
VMCTEUECHUEM IIepuoJa BpPEMEHHU, HCUUCIAEMOrO TOJaMH, MECSILaMH, HEACISIMHU,
THSIMU, YacaMH, YKa3aHHEM Ha COOBITHE, KOTOPOE HEM30EKHO TOKHO HACTYTHTb.

JI71s1 OTENbHBIX JOTOBOPOB CPOK SIBJIAETCS €T0 CYLIECTBEHHBIM YCIIOBHEM.

Tak Mo oAHOMY M3 rpa)KJaHCKHUX €N CyJl OTKA3aj B YJIOBJIETBOPEHUH MCKOBBIX
TpeOOBaHUII O TMOHYXACHHUM HCHOJHUTH OOS3aHHOCTb B HAType, MOCKOJIBKY
3aKJIIOYEHHOE CTOPOHAMM COTJIAllIeHHE HE COOTBETCTBYET TPEOOBAHMSIM 3aKOHA, TaK
KaK HE COJEP>KUT CBEICHUN 00 00s3aTENbCTBE, U3 KOTOPOrO BO3HUK MOJJICKAIIHIA
3a4eTy JOJII, CpOKax M IOpsSAKEe ero ucnojHeHus. KaccanmoHHas WHCTaHIMA,
OCTaBJIISAS B CUJIE PELICHUE Cy/a, YKa3alia, YTO CYIIECTBEHHBIM ISl JOTOBOPA O 3a4ETE
B3aMMHBIX [JIOJTOB SBIIIETCS YCJIOBHE O €r0 NPEIMETE, MOPSAKAX M CPOKax €ro
VICTIOJTHEHUS.

JIns TOpaBWIBHOTO MCYHUCIEHUS CpOKAa CYIIECTBEHHOW 3HAYEHHUE HMEET
Ha4yaJbHbI MOMEHT TEYEHUS CPOKAa M MOMEHT €r0 OKOHYaHusA. TedeHue Cpoka
HAYMHAETCS Ha CIEAYIOUMN [EHb MOCJEe KaJeHAApHOM AaThl WM HACTYIUICHUS
COOBITHSI, KOTOPBIM OIpPEeNeseHO €ro Havano. M3 3Toro mpaBuia cienyeT, 4To
MOMEHT (JI€Hb) KOTOPBIM OINPEIEIICHO Hayajgo CpOKa, HE 3aCUUTHIBACTCS B
MPOJOJKUTEIBHOCTh TEUYEHUS CpPOKAa, T. €. IPOUCXOJUT HECOBIAJACHHUE JHS
(daKTHYeCKOro Hayajga CpokKa C JHEM €ro IOpUAUYECKOTO Hadaja (MCUUCIICHHS).
Takum 00pa3om, (PaKTUYECKHU y CTOPOH UMEETCS «JIMILHEE BPEMs» JJIs UCIIOJHEHHUS
00s13aHHBIX AeicTBuid. YctanoBneHHoe 'K mpaBuiio He Beceraa coOmogaeTcs.

IIpaBuna omnpenenenus mnociaenHero aHsS cpoka ycraHoieHbl ['K. Ilpu
VCYHUCIIEHUH CPOKOB rOJaMy, MECSIIaMH, HEJIEISIMU UM SIBJIIETCS COOTBETCTBYIOIINE
YUCJIO IMOCJIENHEro roaa, mecsua Heaend. CmeHa CyTOK (JIHEH) HPOHUCXOIHUT B
MIOJIHOYb, @ 3TO 3HAYMUT, YTO «CPOK, UCUUCISEMBIA HENEISIMU, MECSLAMHU, TOJIOM,
UCTEKAaeT C OKOHYAHMEM TOIrO JHS IOCIEAHEH HENENM WIM MOCIEIHEr0o Mecsua,
KOTOPBIM 110 CBOEMY Ha3BAaHMIO WJIM CBOEMY YHNCIIy SIBISECTCS TAKUM K€, YTO U JCHb,
MPEAUIECTBYIOINM IIEPBOMY JHIO cpoka»31. B mpuBeeHHOM NpuMepe HayaBIIMMCS

BO BTOPHUK HEJENIbHBII CPOK MCTEYET B MOHEAENbHUK. B cyneOHOI mpakTHke HET



€OUHOTO TPUMEHEHHS JAHHOW HOPMbI, OTCYTCTBYIOT YETKHE W OJHO3HAYHBIC
Pa3bACHEHUS U Y BBIIECTOSAINX CYACOHBIX WHCTAHITUH.

B Tex ciywasix, korja nociieIHUN I€Hb CpOKa MPUXOJUTCS Ha HEPabOUMil eHb,
TO JHEM OKOHYAaHMs CpOKa CUMTAaeTCs OMMKaMIIui CleIyrolmMi 3a HUM pabodmii
neHb. Jns 3akoHOojaTenss HepaOouuid JeHb MMEET 3HAYEHUE HCKIIOYUTEIBHO IS
OKOHYaHMs cpoka. Toraa kak ObITh, €CTM MOMEHT T€UEHUSI CPOKA MPUXOUTCS TAKKE
Ha Hepaboumii nens? J{ns onmpeneneHus MOMEHTA TEYCHHS CPOKA HE BAXKHO, HA KaKOU
JI€Hb IPUXOJUTCS €ro Hayajo. Torga BO3HUKAET HEKOE MPOTUBOPEUNE MEKAY ITUMU
JIBYMSI HOPMAMM.

PaccmoTpum cutyanmio: motpedutens TpeOyeT MpenoCTaBUTh €My Ha TEPHOT
peMOHTa MPUOOPETEHHOTO TOBapa aHAJIOTMYHbIA TOBap. JlaHHOoe TpeboBaHuUE
npojiaBer] (M3roTOBUTEh) 00sI3aH MO 3aKOHY BBITIOJHUTH B TPEXTHEBHBINH CPOK (CT.
3akoHa). MOMEHT TeueHUsI CpOKa, JONYyCTHM, COBMNall C HEpabOUYUM JHEM.
[Tonywaercsi, 4To (haKTHUUECKH NPOJABEll MMEET JBa JAHS JIS YJIOBJIECTBOPECHUS
3asiBJICHHOTO TpeOoBanus. Ecnm 3akoHOAaTenh B KaueCTBE OTACIHHOW HOPMBI
BBIICJISIET — OKOHYAHKE CPOKa B HEpaOOuMid JIeHb, TO HEJIb3sl OTPULIATh TOTrO (paKTa,
YTO €r0 HAYaJ0 MOXET TAKKE COBMACTh C HEPAOOUUM JTHEM.

I'K koHKpeTu3upyercss NOpsSAOK COBEPUIEHUS [EWCTBUSA B TMOCIEIHHN JEHB
cpoka. [lo obmiemy mnpaBuily, AEMCTBHE MOKET OBITh BBIMOJIHEHO 10 24 Yacos
MOCJICTHETO JHS CpoKa. B opraHm3aiusax ¢ yCTaHOBJICHHBIM PEXUMOM PabOTHI CPOK
WCIIOJIHEHUS JICMCTBUSI 3aKaHUMBAETCA B TOT 4Yac, KOrZJa B JAHHOW OpraHu3aluu
MPEKPALIAIOTCA COOTBETCTBYIOIINE ONIEPALINH.

Knaccudukanus u BuUIBI CpOKOB. B  TpakgaHCKOM 3aKOHOJATEIHCTBE
COJEPIKUTCS MHOMXKECTBO HOPM, CBA3aHHBIX C T'PAaKIaHCKO-IIPABOBBIMU CPOKAMHM.

Knaccudukanus cpokoB TpOBOIUTCS TIO PA3IMYHBIM OCHOBAHUSM.

B 3aBuCMMOCTH OT TOr0, KEM YCTAaHABIMBAKOTCA CPOKH, PAa3IUYALOT:

3aKOHHbBIE, JOTOBOPHBIE, CYJIEOHBIE CPOKHU.

3aKOHHbIE CPOKHM YCTaHABJIMBAIOTCS 3aKOHAMU WJIM WHBIMU HOPMATHBHBIMHU
aktamu. Hampumep, 3aKOHOM NpenyCMOTPEH HIECTUMECSYHBIM CPOK JJIsl TPUHATHS

HAacJelCTBAa WM HAa OTKa3 OT HEro, CPOK HACTYIUIEHHS IIOJHOM TIpakIaHCKOU



JI€eCIOCOOHOCTH.

JIOTOBOPHBIEC CPOKH OIPEACISIOTCS COTJIANCHUEM CTOPOH M (DUKCHPYIOTCS, KaK
MIPaBUIIO, B MUCbMEHHOU popme.

Cpoku, yCTaHOBJICHHBIC CYyJIOM, apOWTPaKHBIM WM TPETEHCKAM CyJIOM
Ha3bIBAIOT CyNeOHBIMUA. OOBIYHO TaKWE CPOKH YCTAaHABJIMBAIOTCS B PEIICHUSAX CY/a,
00s13pIBAIOIINX OTBETYHKA COBEPIIUTH ONPEACIICHHBIC JCHCTBHSL.

[To mpaBOBBIM TOCCACTBHSIM CPOKH TOJIPA3CIAIOTCS: Ha IMPaBooOpa3yrolune,
IIPABOIPEKPAIIAIOIITNE U TPABOU3MEHSIOIIHE.

[TpaBooOpasyroniye CpOKHM BJICKYT BO3HHMKHOBCHHE IPABOOTHOIICHUN WM
OTJIICNBHBIX TIpaB M 00s3aHHOCTeH. C JOCTHIKCHHEM COBEPIICHHOJICTHS HACTYyIaeT
MOJIHASL JIEECTIOCOOHOCTh M C ATOTO0 MOMEHTa JIMIIO0 BIpaBe COBEpIIATh JIIOOBIC
IPaKTaHCKO-TIPABOBBIE CHICIKH, HE MPOTUBOPEUAIIIHE 3aKOHY.

C MOMeHTa rocy1apCTBEHHOW PETUCTPAIUK BO3HUKAET MIPABO COOCTBEHHOCTH Ha
BHOBB CO3/1aBa€MO€ HEJIBIDKUMOE UMYIIIECTBO.

BcenencrBue WCTeUeHWs WM HACTYIDICHHS  MPOBOM3MEHSIOIICTO  CPOKa
MPOUCXOANT WM3MEHEHHME TPaXXTaHCKUX TpaB u obs3aHHOCTed. K mpumepy, 162
JNOJDKHHK, TPOCPOYUBIINK  HCIIOJIHEHWE, OTBEYAaeT IIepell KPEIUTOpOM  3a
NpUYUHEHHBIE MPOCPOUKON YOBITKH. CTOpPOHA, OMYCTHBINAs MPOCPOUYKY, TIO
JIOTOBOPY MOAPsIA HECET PUCK CIydailHOW rMOenn MaTepruanoB U caMOTo pe3yJbTara
paboTHI.

[TpaBompekpainaromnye CpoKky BICKYT MPEKpaIleHUue MpaB U 00S3aHHOCTEH.

[ToneunTenbcTBO HAJ HECOBEPIICHHOJETHUM TIpeKpamaercs 0e3 0co0oro
pelieHuss 10  JOCTHXKCHHWM WM  BOCEMHaIIatd JieT. [lo  ocHOBaHUSM,
IPEyCMOTPEHHBIM B 3aKOHE, MPEKPAIIAETCsl U MPAaBO COOCTBEHHOCTH.

[To xapaktepy OIpeaeleHUs] CPOKH TMOJAPA3ICIIAIOT: HWMIICPATUBHBIE U
JUCTIO3UTHUBHBIC; a0CONIIOTHO ONPEICICHHbIC, OTHOCHUTEIHHO OINpEACICHHBIC |
HEolpeIeNieHHbIC; 00IINE U CTieluaTbHbIC.

HmmiepaTUBHBIE CPOKH TOYHO OIPEICICHBI 3aKOHOM M HE MOTYT OBIThH3MEHEHBI
10 COTJIAIICHHIO CTOPOH.

JIMCTIO3UTHBHBIE CPOKH MOTYT M3MEHSTHCS COTJIAIlIEHHEM CTOPOH. AOCOIIOTHO



ONpEIEICHHBIE CPOKU ONPENEISIOT TOYHBIM MEPHUOJ BPEMEHHU, HAYAJIO U OKOHYAHHE
CpOKa, MyTeM yKa3aHus Ha MOMEHT WJIM KOHKPETHOE COOBITHE.

OTHOCHUTENIBHO ONpENEICHHbIE CPOKM YKa3blBAIOT Ha MNPUOIU3UTENbHBIC
OPHEHTHUPHI, HAIIPAUMED, «Pa3yMHBIN CPOK», «<HOPMAITBHO HEOOXOIMMOE BPEMSI».

Heonpenenennble CpoKM HMMEIOT MECTO TOTJA, KOTJa HH 3aKOHOM, HU
JIOTOBOPOM ~ CpPOK BOOOIIE HE MPEeayCMOTPEH, JuOO0 OmpenesieH MOMEHTOM
BocTpeOoBanusa. K mpumepy, MMyIiecTBO MOXXET ObITh MEepeJaHO BO BpPEMEHHOE
0€3B03ME3IHOE MOJIb30BaHKE UIIU B apeH 1y 0€3 yKa3aHUsI HA KOHKPETHBINA CPOK.

OOmme cpoku HUMEIT 00IIee 3HaYeHHe, OHU NPUMEHUMBbI K OJHOTHITHBIM
CITyYasiM.

CrneuualibHble CpPOKHM SIBISIOTCA MCKIIOYEHHEM M3 OOIIero ImpaBuia, OHHU
yCTaHaBIMBAIOTCA 3aKOHO/ATEJIEM B KOHKPETHBIX CIIydasix U MOTYT ObITh MEHEE WJIH
0oJee AUTENBHBIMU 110 CPABHEHHUIO C OOIIUM CPOKOM.

[lo Ha3zHAaYeHUI0 TPAKIAHCKO-NIPABOBBIE CPOKM  MOJAPA3IECISAIOT:  CPOKHU
OCYLIECTBJIEHUS TPAXJAHCKUX IpPaB, CPOKM MCIHOJHEHUS TPAKIAHCKUX IpaB H
00s13aHHOCTEHN M CPOKH 3aIUTHI TPAKIAHCKUX TPAB.

Cpokr OCYIIECTBIEHHUS] TPaXIaHCKUX INpaB —CPOKH, B TEYEHHE KOTOPBIX
YIPaBOMOYEHHOE JIMII0 MOKET peajn30BaTh CBO€ CyOBEKTHUBHOE MPABO, B TOM YHUCIIE
nyTeM TpeOOBaHUsl COBEPILICHUS ONPEACIICHHbIX IEUCTBUM OT 00S3aHHOTO JIMIIA.

Cpean  CpOKOB  OCYIIECTBJIEHHS  YYEHBIE  BBIICISIIOT — TakXke:  CPOKH
CYILIECTBOBAHUS TPAXKIAHCKUX MPAB, IPECEKATENbHBIE U TapaHTUIHHBIE CPOKHU.

163 B nuteparype CyliecTByeT U HHOE JICJICHUE CPOKOB OCYIIECTBICHUSI.

Hepeaxo kpome NnepeyucieHHbIX CPOKOB, BBIAEISIIOT: NPETEH3HMOHHBIE CPOKH,
CPOKH CIIyKObl, CPOKH T'OJHOCTH.

CpokHu CyIIEeCTBOBaHHUS TPaXJAHCKUX IpaB MPEACTaBIAIOT COOOW CpPOKHU
NEUCTBUSL CYOBEKTHBHBIX IpaB BO BpeMeHHU. JlaHHBIE CpPOKH OINPEAEINSIIOT
IIPOMEKYTOK BPEMEHHU, B TEUEHHE KOTOPOTO COXpPaHSETCsl CyObEKTUBHOE MIPABO JIUIIA
U MOXET ObITh UM peann3oBaHO. COOTBETCTBEHHO C MCTEUYEHHWEM JIaHHOTO CPOKa
yTpauyuBaeTCsl BO3MOXKHOCTh peanu3anuu npasa. Cpok AEHCTBUS JOBEPEHHOCTH HE

MOXET IPEBBIIATh TPEX JIET, aBTOPCKOE IPABO JAEHUCTBYET B TEUEHUE BCEU JKU3HU



aBTopa u 50 jeT mocie ero cCMepTd, T. €. peyb HAET O CyOBEKTHBHBIX IpaBax,
Ipeesibl IEUCTBHS KOTOPBIX OTPAaHUYEHBI BO BPEMEHU.

[IpecekarenbHble (IMPEKIIO3UBHBIE) CPOKH MPEAOCTABISAIOT YIPAaBOMOUYEHHBIM
JULAM CTPOro OIpPEAEIICHHOE BpeMs Ui peal3aluyd UX MpaB IMOJ yrpo3o0il
MpeKpalieHus 3TUX Ipas.

Ecnu ynpaBoMOYEeHHOE JIMIIO HE OCYIIECTBISET MPEJOCTABICHHOE €My IpPaBO
WIA OCYHIECTBIIET HEHAAJIeKAIIUM 00pa3oM, TO CyObEKTUBHOE MPABO MOXKET OBbITh
MPEKPaIIeHO JIOCPOYHO IO OCHOBAaHHUSAM, MPETYCMOTPEHHBIM B 3aKOHE WM B
CyIeOHOM MOpsiIKe MO TPEOOBAaHUIO 3aMHTEPECOBAaHHON CTOPOHBI. [lopyunTenscTBO
NPEKPAIIAETCS, €CIU KPEAUTOP B TEUEHHE T'OJa HE NPENBABUT UCK K MOPYUYHUTEINIO,
OaHK BIIpaBe PacTOPrHYTh JOTOBOP B CYJIE€OHOM MOPSIKE, €CIM CyMMa J€HEXKHBIX
CPEICTB, UHUCISIIMXCS Ha OAaHKOBCKOM CYETe KIMEHTa, OKaKETCSd MEHbIIEe
MUHHAMYMa, Y€M 3TO MNPEIyCMOTPEHO OAHKOBCKHUMH MpaBUJIaMU WM JOTOBOPOM.
[IpecekarenbHble CPOKHM SIBJISIIOTCS, 1O CYTH, «CAHKIUSAMU 32 HEJOJIKHOE
OCYLIECTBJICHUE WM  HEOCYIIECTBIEHHE IpaB, KaK IMPaBUIO, JOCPOYHO
MPEKpaIIAlONIMMU CaMO CYObEKTUBHOE TPaXAaHCKOE MPABO. ».

HekoTtopsie aBTOpBI HE pa3rpaHUYUBAIOT CPOKU CYIIECTBOBAHUSA CYyOBEKTUBHBIX
npaB U IpeceKareiabHble Cpoku. [laHHas mo3uims npenacrasisercs crnopHoil. Cpoku
CYILIECTBOBAHUS OMPEACIAIOT HOPMAJIbHYIO MPOJOJKUTEIBHOCTh CYObEKTHUBHBIX
paB, TaK, K IPUMEPY, aBTOPCKOE MPABO HE MOKET ObITh MPEKPAIICHO PaHee, YeEM ITO
PEIyCMOTPEHO 3aKOHOM. HampoTuB mpecekaTenbHble CPOKH ACHCTBYIOT B TOM
cilydae, KOTJla camMO YIPaBOMOYEHHOE JIMII0 HE OCYIIECTBISIET CBOE CYOBEKTHBHOE
npaBo. [Ipu ycnoBum Hamiekamero OCyleCTBICHUs YCIOBUW IO JOTOBOPY HanMa,
MOPYYHTENIbCTBA, OAHKOBCKOTO cueTa CyOBEKT MOT U Obl Jlajiee peain30BbIBATh CBOE
KOHKPETHOE IIPaBo.

["apaHTUiiHBIA CPOK —TI€pUOJ, B TE€UEHHE KOTOPOrO B Ciiyyae OOHapyKEHHS B
ToBape (paboTe) HeAocTaTka H3roTOBUTENb (MCIOJHUTENb, MpoAaBel) o0s3aH
yIIOBJIETBOPUTH TPEOOBAHUS MOTPEOUTENS], YCTAHOBICHHBIE 3aKOHOM.

164 Cpok rogHOCTH —3TO MEPUOM, MO UCTEYEHUM KOTOPOrO TOBAP CUYUTAETCS

HCTIPUTOJHBIM JIJIA1 UCITOJIb30BAHUS 110 HA3HAYCHHUIO.



DTOT CPOK YCTaHABIWBAETCS HA MPOMYKTHl NMUTAHUS, MEIUKAMEHTHI, TOBApPbI
OBITOBOM XUMHUU W Jpyrue ToBapbl. ClieqoBaTEIbHO, €CIIM MOKYMATeb 00HAPYKHIT
HEJOCTaTKH B MPHOOPETEHHOM TOBape MO HCTEYCHHWH TapaHTUHHOTO CpOKa WU
CpoKa TOAHOCTH, TO OH yTPauyMBaeT PaBO TPEOOBAHUS K MPOIABITY (MCIIOJTHUTEITIO).

[IpencraBisieTcss HEBEPHBIM BCTpEUalOIleecs B JIUTEpaType MPeaIoKeHUE
CUMTaTh CPOK CIYy>KOBI PAa3HOBHIHOCTHIO TapaHTUHHBIX CPOKOB. CpOK CIIy>KOBI
YCTaHABIMBACTCA HA TOBAPbBI JJIUTEIHHOTO IOJIH30BAaHUS, KOTOPHIE TIO WMCTEYCHUHU
OTIPEACIIEHHOTO TEPHOJia MOTYT MPEACTABIATh OMACHOCTH MJISl JKM3HH, 310POBBS,
uMytiecTBa mnotpedutenss. (OCHOBHOE Ha3HAYE€HHWE JTOTO CpPOKa O00ECTeunTh
MOTPEOUTENI0 BO3MOXKHOCTh 0O€30MacHO HCIMOJIL30BaTh TOBApP IO HA3HAYCHUIO B
TEUCHHE OMPEACIIEHHOr0 TIeprojga BpeMeHu. I[lo ucTedeHWH Cpoka CiryKObI
M3TOTOBUTENIb HE HECET OTBETCTBEHHOCTH 3a BPEJl, MPUINHEHHBIN MTOTPEOUTEITIO.

CnemoBaTenbHO, 1O MCTEUEHUM CpOKa CIY>KOBI, CpoKa TOAHOCTH U
rapaHTUHOTO CpoKa Yy TIOTPEOHTENs MpeKpam@aeTcss TMpaBo TpeOoBaHMS,
MPETYyCMOTPEHHOE 3aKOHOM, a Yy TpojAaBia (M3TOTOBUTENS) MPEKpaIiaeTcs
00s3aHHOCTh — YAOBJIETBOPUTH MPEABSIBICHHOE B COOTBETCTBHH C 3aKOHOM
TpeboBanue. [IoaTOMyY ¢ OTHON CTOPOHBI, JAHHBIE CPOKU MPEACTABIISIIOT COO0H CPOKHU
OCYIIECTBIICHUSI TPaXIaHCKUX TIpaB, C JPYrod CTOPOHBI, OHH SBISIOTCA
IIPABOIPEKPAIIAIONIIMHE, B CHITY TOTO, YTO UX UCTEUCHHE PUBOIUT K MPEKPAIICHUIO
npaB u o0s3aHHOCTEH. C y4eTOM BBIIIEU3II0KEHHOTO, HEBO3MOXKHO COTJIACHTHCS C
MHEHHEM, YTO «TapaHTUHHBIE CPOKH - 3TO OoJiee AJIUTEIbHBIE CPOKU TPEIbSIBICHUS
NPETCH3UH, YCTAaHABIMBACMbIC M3TOTOBUTEISIMA B OTHOIIEHWU TPOAYKITUH,
MpEeIHA3HAYCHHOW ISl JUIMTEIIBHOTO TIOJIb30BaHUSI WM  XPaHCHHs». Takoe
onpexaenenue npotuBopeunt HopMaM 'K u 3akona «O 3ammre mpaB moTpeOuTeneii».

[IpeTeH3nOHHBIN CPOK —CPOK, B TEYEHHUE KOTOPOTO YIPABOMOYEHHOE JIUIIO
00s13aHO OOpaTUTbCA C 3asBICHUEM K JIMIly, HapyIIMBIIEMY €ro mpaBo, 00
yIIOBJICTBOPEHUH CBOMX TPEOOBaHUH B TOOPOBOJIHLHOM TMOPSIIIKE.

B cnydae HeymoBIETBOpEHHS MPETEH3WH, JHUI0, MPAaBO KOTOPOTO HAPYIICHO,
oOpaiaercs B Cy/I.

B nureparype HaHHBIA CPOK MOXET pPaccMaTpUBAThCA M KaK CPOK 3alUTHI



TPaXTaHCKHUX PaB.

[IpencraBisieTcs HE COBCEM TOYHBIM MPHUYUCIATH MPETEH3UOHHBIA CPOK JTHOO
TOJILKO K CPOKY OCYIIECTBJIICHHMS, JIMOO K CPOKY 3aIlIUTHL. J[aHHBIA CPOK 3aHMMaeT
0co00€e MPOMEKYTOUHOE MOJIOKEHHUE B CHCTEME CpPOKOB. lIpeabsBisisi mpeTeH3uIo,
165 numo He MNPOCUT 3alUTHl, a MPOCUT Yy NPaBOHAPYUIUTENS BBIOIHUTD
OTIpeNieIeHHbIe JIeHCTBHsSI A0OpOBOJBHO. M TONMBKO B cilydyae HEYIOBIECTBOPEHUS
NpPEeTeH3UH, JMLO, Yb€ IPaBO HapyIIEHO, oOpallaercs 3a 3allUuTOil CBOEro
HapyLIEHHOTO TpaBa B CY/I.

Takum o6pazoM, mpaBoHapyHIUTENs OyAeT 00s3aH BBIMOJHUTH OINpPEACICHHBIC
JEHCTBUS O PEIICHUIO Cy1a, T. €. B IPUHYIUTEILHOM MOPSIKE, B CIy4ae BEIHECCHUS
pemieHust B moJss3y uctua. CTOPOHBI BIpPaBe OrOBOPUTH B JOTOBOPE WM HHOM
NUCHMEHHOM JOKYMEHTE 10CY1eOHBIN MOPSAOK YPEryIupoBaHus CIopa.

B HEeKOTOpBIX Cilydasx, IPEeIyCMOTPEHHBIX B 3aKOHE, PEAbABICHUE MPETCH3UU
- MMIIepaTUBHOE TpeOOBaHME, HECOOJIIOJEHHE KOTOpPOTO BIEYET Uil CTOPOH
ompejeNieHHble MpaBoBble mocienctBusa. [locne ycTpaHeHus OOCTOSATENBCTB,
HOCTYKMBILIUX OCHOBaHHEM Il OCTaBJICHUS 3asBJICHUS 0€3 pacCMOTpPEHHs, UCTEll
BHOBb BIIpaBE€ OOpaTUTHCS B CyJ C 3asBICHHEM B o0mieM mnopsake. BosHukaer
Borpoc: Kak ObITh, eciaM ynpaBOMOYEHHOE JUI0 oOpamiaercs ¢ MpeTeH3ued Mo
UCTEYCHUH YCTAHOBJICHHOTO IIIECTUMECSYHOTO CpOKa, a JKeJe3Has Jopora He
npU3HaJIa IPUYUHY MPOITYCKa CPOKA YBAKUTEIHHOM.

O3HavaeT JM 3TO, YTO JIMIO YTPAuuMBaeT MpaBO Ha MOJadyy HcKa B cya?
KoncTutynus rapanTupyer KaxJaoMy CyIeOHYIO 3alUTy €ro IpaB U CBOOO.

[losTromy ocTtaBieHue 3asBICHHS 0€3 PacCMOTPEHHUs, [0 MPHUYUHE
HECOOJIIOZICHUS TMPETEH3MOHHOTO (JOCyNeOHOr0) MOpsiiKa yperyJupoBaHHs CIOpa,
IPOTUBOPEUUT OCHOBOIIOJIAraoIeMy KOHCTHUTYILTHOHHOMY NPUHILIUITY.
CrnenoBatenbHO, MPENbsIBICHUE MPETEH3UH SBISETCS MPaBOM, a HE 00S3aHHOCTBHIO
CTOPOHBI.

YYacTHUKM TpaKIAHCKUX  MPABOOTHOLIECHUH  JIOJDKHBI  CaMOCTOSITEIBHO
OTpeNeNsiTh HEOoOXOAMMOCTb COOIIONEHUS JOCYAeOHOro IMopsiKa B KaXIOM

KOHKPETHOM ClJIydac.



Co cpokamMu OCYHIECTBIICHUS! TPAXKIAHCKUX IMPaB HEPA3pPbIBHO CBSI3aHbI CPOKHU
UCIIOJIHCHMSI TPAKIAHCKUX  oO0s3aHHOCTel. OmnpeneneHHOMY TpaBy  Bceraa
KOPPECTIOHUPYET onpeiesieHHass 00s13aHHOCTh U HA000POT.

Cpox ucnonHeHus: 003aHHOCTEH —TIepHOJI, B TEUCHUE KOTOPOTO, OMPEICIICHHBIC
Jauna 00s13aHbl COBEPIIMTh KOHKPETHBIE ACHCTBUSA WM HMCIOJHUTH HaAJEkKaIIUuM
00pa3oM yCTaHOBJICHHbIE AJISI HUX 00s3aTENbCTBA.

DTOT CPOK MOXKET OBITh TPETYCMOTPEH 3aKOHOM HJIM COTJIAIIICHHEM CTOPOH.

CaMocCTOsITeIbHO CTOPOHBI BIPABE OMPEIEIATh CPOKUA MO JOTOBOPY MOCTABKH,
nojpsifa, OBITOBOTO TOApPsAA, BO3ME3JAHOTO OKazaHud yciayr u ap. JlocpouHoe
WCITOJTHEHHUE 0053aTeILCTB JOMMYCKAaeTC s, HO TIpaBuiam, coaepxkamumes B ['K.

Cpox 3aniThl TpakJAaHCKUX MpaB —EPHOJl, B TEUEHHE KOTOPOTo JIMIO, MPaBo
KOTOPOTO HApyIIEHO, MOXKET TpeOOBaTh OCYIIECTBIICHHS 3alIUTHI CBOETO TpaBa B
npUHyIUTeabHOM mopsiake. B coorBerctBum ¢ 'K 3ammry HapylmieHHBIX WM
OCTIOPEHHBIX TPaKIAaHCKUX MPAB OCYUIECTBISET Cy/I, ApOUTPAKHBIN Cy/1, TPETEHCKUI
cya. B cinydasx, npeayCMOTPEHHBIX 3aKOHOM BO3MOXHO OCYILIECTBJICHUE 3alIUThl B
aJIMUHUCTPATUBHOM nopsike. K cpoky 3alMThl OTHOCUTCS CPOK UCKOBOM JaBHOCTH.

HckoBasi JTaBHOCTh —MHCTUTYT MaTE€pUAIBLHOIO IpaBa. B To ke BpeMs, HENb3s
OTpULIATh HAJMYME TECHOW CBSI3U MEXKIY JIaHHBIM MaTepHaIbHO-IIPABOBBIM
WHCTUTYTOM U OTJEIbHBIMH MHCTUTYTaMU TPaXIAHCKOTO MPOIECCYaIbHOIO MpaBa.
W ckoBOl JTaBHOCTHIO MPU3HAETCS CPOK JUJISl 3alIUTHI MpaBa IO KMCKY JIMIA, IPaBo
KOTOpOro HapymieHo. VIck mojaercs 3auHTEpPECOBaHHBIM JIMIIOM B CyA U, Kak
MpaBujIO, €ro Tojaya BIEYeT BO30YKIICHHE HMCKOBOTO IPOM3BOACTBA, KOTOPOE B
CBOIO OUEpE/b PETYIUPYETCS IPAXKIAHCKUM MPOLIECCYATbHBIM IPABOM.

[IpumeneHre (HEmpUMEHEHUE) MCKOBOM JaBHOCTH OCYIIECTBIISIETCS CYJIOM U
COOTBETCTBEHHO BJIEUET OIPEJEICHHbIE MpolecCyalibHble MochencTBus. Vckopas
JABHOCTh — 3TO HE CPOK, B TEUEHHE KOTOPOTO JIUIO B YCTAHOBJIEHHOM 3aKOHOM
MOPSIIKE MOXET OOpaTUTbCS C HMCKOBBIM 3asiBICHUEM K TMPABOHAPYIIUTENIO 32
CyneOHOM 3amuTOl CBOETr0 HapyIeHHOro npaBa. C UCTEYCHHUEM MCKOBOUM JTaBHOCTH
JUI0, Yb€ TNPABO HAPYIIEHO, HE YyTpauWBaeT MpaBO Ha MoJadyy HCKa, a y

MIPaBOHAPYIIUTEINS HE TIPEKpaIIaeTcs 00s13aHHOCTh UCTIOTHUTE TOOPOBOJIBLHO B3STHIC



Ha ce0si 00s3aTenbCTBA WIIM BBITEKAIONIME W3 3akoHA. M3 3TOro cliemyer, 4To
WUCKOBYIO JIaBHOCTh HEOOXOJWMO pa3jiudarh OT MPABOMPEKPAIIAONINX |
IpeceKaTreIbHbIX CpOKOB. I[Ipu coOMtOIeHHMH WCKOBOM JIaBHOCTU CyJ OOmIei
IOPDUCAUKIINK, TPETEUCKUI WM apOUTpPaKHBIM CyJ 0O0s3aHbl NPEIOCTaBUTH
oOpaTuBIIEMYCS B CY]1 JTUILY 3aIIUTY €ro HapYyIIEHHOTO UM OCIIOPEHHOTO MpaBa.

NHCTUTYT UCKOBOW 1aBHOCTH HE HOBBI B POCCUMCKOM I'PaKJaHCKOM IIpaBe, HO,
TEM HE MEHee, SIBISeTCS OOBEKTOM BHHUMAHHS KAaK CO CTOPOHBI MPABOBENOB, TaK H
MPAKTUKYIOIIUX FOPUCTOB. MHOXKECTBO JUCKYCCMH BO3HMKAET B BOMNPOCAX
3HAYMMOCTH M HEOOXOJWMOCTH JIaHHOTO WHCTUTYTa, TPUMEHEHHS HCKOBOU
JTABHOCTH, MOCJICICTBUASIX UCTEUCHUS CPOKA UCKOBOM JTABHOCTH.

Ha OonbmmHCTBO TpeOOBaHMI pacnpoOCTpaHSAETCs OOIIMH CPOK HCKOBOM
naBHOCTU. K OTHenbHBIM TpeOOBaHUSAM 3aKOH YCTAHABJIMBACT CHCIUATBHBIC CPOKH
MCKOBOM JTaBHOCTHU, COKPAILCHHBIE.

CpOoK UCKOBOI TaBHOCTH YCTAHOBIIEH 3aKOHOM, UMEET UMIIEPATUBHBIN XapaKTEP
U TIOTOMY HE MOXET OBITh U3MEHEH COTJIAIIICHUEM CTOPOH, 00 oHO B cmry ['K 167
OyIeT SBISATHCA HEIEHCTBUTENIbHBIM. 3aKOHOM ONpe/IeTICHbl TPEOOBaHUS, HA KOTOPHIE
VCKOBAs JABHOCTh HE PACIPOCTPAHSAETCS.

Or1o crenyrone TpeOoBaHUS: TpeOOBaHHUA, CBA3AHHBIE C 3aLIUTOM JIMYHBIX
HEMMYIIIECTBEHHBIX TMIpaB M JPYrdX HeMaTepuajbHbIX Oyiar, KpOME€ CIy4yaeB
MPETYCMOTPEHHBIX 3aKOHOM; TPEOOBAaHHWS O BO3MEMICHUH Bpeaa, MPUIMHEHHOTO
KU3HU WJIU 3J0POBBIO I'PaKJaHWHA; TPeOOBAHMS BKJIAJAYUKOB K OaHKy O Bblgaye
BKJIAJIOB; TpeOOBaHUsS COOCTBEHHHKA WA WHOTO 3aKOHHOTO BIIafeiblia 00
YCTPAHCHHWI BCAKUX HAPYIICHWH €ro mpaBa, XOTs Obl 3TH HapyIICHUS HE ObLIN
COCAMHEHbl C JIMIIEHWEM BiaAcHUSA. JlaHHBIM TlepeyeHb HE  SBIAECTCS
WCYEPIIBIBAIONINM, TaK KaK 3aKOHOM MOTYT OBITh YCTAHOBIEHBI U JApPYTHE
TpeOOBaHMUS.

PaccmoTpum 1ienu ycTaHOBIEHUS HHCTUTYTa UCKOBOM JJaBHOCTHU B TPaXJaHCKOM
3aKOHOJIATENBCTBE. DOJBIIMHCTBO LHMBUJIKUCTOB BBICKA3bIBAKOTCS 3a MPUCYTCTBUE
nanHoro uuctutyta. M. b. HoBuikuii B cBoelt pabore oTMeTniI: «3ajgadya HHCTUTYTa

MCKOBOW JTaBHOCTH COCTOHMT B TOM, YTOOBI, HE paciiaThiBas MPaBOOTHOIICHUM, HE



NOApbIBasl MX IIPOYHOCTH, BMECTE C TEM YCTPaHUTb HEONPEACIECHHOCTh
IIPABOOTHOLIECHUI».

ITo muenuro A. M. DpaeneBckoro, He0OXOAUMOCTb YCTaHOBJIEHUSI UHCTUTYTA
UCKOBOM JaBHOCTU OOBICHSIETCS HECKOJBKUMH MPUYMHAMHU, JIBE€ M3 KOTOPBIX
HauOosiee CyIIECTBEHHbIE W 3HauuMmble. IlepBas - Cc HCTeueHHMEM C MOMEHTa
HapylleHUs MpaBa JUIMTEIBHOTO CpOKa YCTAHOBJICHHE WCTUHBI CTAHOBHUTCS
3aTPYAHUTEIBHBIM, TaK KaK YTPAa4MBAIOTCS WJIA CTAHOBATCS MEHEE NOCTOBEPHBIMU
J0Ka3aTenbeTBa ((PU3MUECKOE COCTOSHUE JOKYMEHTOB MOXKET YXYALIUTHCS JTUO0 OHU
MOI'YT OKa3aTbCsl YTPAy€Hbl, U3 IAMATH CBUJETEJICH IOJIHOCTBIO WM YaCTUYHO
ctupaeTcs nHGOpMaIHs O CYIIECTBEHHBIX (pakTax u T. 1m.). Bropas — HOpMbI HCKOBOM
JAaBHOCTH HEOOXOIMMBI JUIsl MpPUIAHUS YCTOMYMBOCTH M OIPENEICHHOCTH
OTHOIICHUSAM, CKJIAJIBIBAIOLIUMCS B TPaXKJaHCKOM 000poTe.

IIpuMeHeHrne MCKOBOM NaBHOCTH. JIMIO, NMPaBO KOTOPOTO HAPYILICHO, BIPaBe
o0paTUTbCS B CyJl C HMCKOBBIM 3asiBJICHMEM M IIOCJIE HCTEUEHUS CpPOKa HCKOBOU
naBHoctd. Cya mnpu 3TOM o00s3aH TNPUHATH HCKOBOE 3asBIICHUE, BO30YIUTH
IIPOM3BOJCTBO MO €Ny U Ha3HAYMUTh Cy/eOHOe pa30upaTenscTBo. B cooTBeTCTBUM €
I'K uckoBast 1aBHOCTh IPUMEHSIETCS CYJIOM TOJBKO IO 3asBJICHHUIO CTOPOHBI B CIIOPE,
CICJIIAHHOMY J10 BBIHECEHUS CYJIOM PEIICHHUS.

IIo cpaBHEHHIO C paHee ACUCTBOBABIIMM 3aKOHOJATEIBCTBOM, JaHHAs HOpMa
nperepnena 3HA4YMTeNIbHbIE U3MEHEHUsA. PaHbple HMCKOBasg NaBHOCTH IIPUMEHSIIACH
CyJIOM HE3aBUCUMO OT 3asIBJICHUS CTOPOH.

168 Hauano teueHust uCKOBOM JaBHOCTH. [Ipu nmpuMeHEeHHH NCKOBOW JaBHOCTH
uMeeT OoJNbllIoe 3HAYCHHE MPABHIIBHOE OIpeIeNiCHHEe Hayalna TEYeHHs] HCKOBOU
naBHocTu. [lo oOmemy npaBuily TE€UEHUE CPOKA MCKOBOW JTABHOCTH HAUYMHAETCS CO
THS, KOTJa JIMLO Y3HAJIO WM JOJDKHO ObUIO y3HaTh O HapyLIEHHMH CBOETO IpaBa.
N3BsATHSA U3 3TOTO MIPaBUIIa MOTYT OBITh YCTAHOBJIEHBI TOJIBKO 3aKOHOM.

[To oGs3arenbcTBaM € ONPENEIEHHBIM CPOKOM HCIOJIHEHMSI T€YEHHE MCKOBOM
JABHOCTH HA4YMHAETCS 10 OKOHYaHWUU ITOr0 cpoka. Eciam ke CpoK HCHOJHEHUs
0053aTeNBCTB HE ONPEEIIECH JIMOO ONPENEIEH MOMEHTOM BOCTpeOOBaHUs, TEUEHUE

HCKOBOM JAaBHOCTH HAYMHACTCA € MOMCHTA, KOI'Za y KPCAHUTOPA BO3HUKACT IIPABO



NpPEIbSIBUTh TpeOOBaHME 00 WCHOJHEHUH OO0A3aTENhCTBA, a €CIU JIOJDKHUKY
MIPEIOCTABIISACTCA JBTOTHBIM CPOK JJII MCIOJIHEHUS TPETbSIBICHHOTO TPEOOBaHMS,
HCUYHUCJIEHUE HMCKOBOM JTaBHOCTHM HAYMHAETCS MO OKOHYAHHMM yKa3aHHOro cpoka. Ilo
muenuto A. I1. CepreeBa «Hayano T€4eHUs] UCKOBOW JaBHOCTU 3aKOH CBSI3BIBAET, C
OJIHOM CTOPOHBI C OOBEKTHMBHBIM MOMEHTOM, T. €. HapylIeHHuEeM CyObEKTHBHOTO
1paBa, a ¢ IPyroi CTOPOHBI C CYOBEKTUBHBIM MOMEHTOM, T. €.

MOMEHTOM, KOTJa YINPAaBOMOYCHHBIA y3HAI WIA JOJDKEH OBLI Y3HATh
HapyIIeHUU CBOETO IpaBa». DTH JIBAa MOMEHTa HE Bcerja coBmaaarT. KoneuHo, 3To
UjcabHBIA BapUAHT, KOTJa JIUIIO Y3HAET O HAPYIICHUH CBOETO MpaBa UMEHHO B TOT
MOMEHT, KOTJIa JIaHHO€ MpaBo ObUI0 HapymieHo. Ho B AEHCTBUTENBHOCTH, JHUIO
MOXET Yy3HaTh O HApYIICHUH CBOETO IIpaBa 3HAYUTENBbHO IMo3ke. OO0sS3aHHOCTh
JTIOKa3bIBaHMSI MOMEHTA, KOTJa JIMIO Y3HAJI0 O HAPYIICHUH CBOETO TpaBa, JIGKUT Ha
caMOM JIMIIE, Yb€ MPaBO HApyIIeHO. TOYHO TakKe JaHHOE JIMIIO JOJHKHO JOKa3aTh,
YTO OHO B CHJIYy KaKHX—TO OOBEKTHUBHBIX MPUYMUH, OT HETO HE3aBUCSIIMX HE MOTJIO
3HaTh O (hakTe HapylmieHUs ero mpaBa. Ho OTBETYHWK, B CBOIO OuYepedb, MOXKET
NpEeJACTaBUTh JIOKa3aTelbCTBA TOTO, YTO MCTEI[ 3HaJl WIM MOI 3HaTh O
paBOHApYyIIeHUH panbiine. [loaToMy Bompoc 0 TOM, KOTJa ke B ACHCTBUTEILHOCTH
MCTEIl Y3HaJ WM JI0JDKEH ObLIT y3HATh O HAPYIIIEHUHM MPABA, JOJKEH PelIaThCs CyJ0M
C Y4ETOM HMEIOIIUXCS OOCTOSITEIBCTB MO KOHKpeTHOoMY neny. Cya Takxke BIpaBe
y4ecTh JIMYHOCTh HCTIIA, B ClIy4ae eclii OH — (usnueckoe numo. [Ipu onpenenennn
MOMEHTA TE€UYEHHUSI MCKOBOM JIaBHOCTH Y HOPUIMYECKOrO JIUIA, CYJl 3aHMMaeT OoJjee
XKEeCTKyto mo3uiuio. C y4eToM 3TOro J0BOJi BHOBh HA3HAUYEHHOTO (M30paHHOTO)
PYKOBOJIUTENSE O TOM, YTO OH y3Hall O HApPYIICHHOM MpaBe BO3IJIABIIEMOTO WM
IOpUJIMYECKOTO JIUIIA JIMIIhL CO BPEMEHU CBOEro Ha3HadyeHUs (M30paHus), HE MOXKET
CITYKUTh OCHOBAHUEM JIJIs1 U3BMEHEHHSI HAYAIbHOTO MOMEHTA TEUEHHUS CPOKA NCKOBOM
JABHOCTH, TOCKOJIbKY B JAHHOM Cllydae 3asBJICHO TpeOOBaHHE O 3alluTe IpaB
IOpUJIMYECKOTO JIUIA, a HE TIPaB PYKOBOJIUTENS KaK (PU3NMUECKOTO JTUIIa».

B onHo#t u3 pabot A. M. DpAeneBcKOro paccMaTpuBaeTCs aKTyaIbHBINA BOIIPOC:
«SIBnseTcss 11 HEOOXOIUMBIM YCIIOBUEM Hauajla TEUCHHS! CpOKa MCKOBOM JTABHOCTH

HaJIM4ue y HuCTHA CBeI[eHI/Iﬁ O JIMYHOCTHU IIPABOHAPYLIUTCIIA, HCO6XOI[I/IMBIX JJIA



NPEIbSIBICHUS] WCKa, JIMOO HaIW4he y HEro BO3MOXKHOCTH WJIH OOS3aHHOCTH
MOJYYEHHUS] TAKUX CBEIICHUII?». DTOT BOMPOC /10 HACTOSIIIETO BPEMEHU HE MOTYYHUI
OCBCILICHHUSI CO CTOPOHBI BBICIIMX CYACOHBIX WHCTAHIIMH, HO OE€3yCIOBHO TpeOyeT
paspemieHus. [lo ycTaHOBIEHHBIM MPOLIECCYaTbHBIM HOPMaM OTCYTCTBHE Yy HCTIA
CBEJICHUI 00 OTBETYMKE (MECTOXHTEIbCTBO, IOPUJIUUYECKUN aapec) MPEnsSTCTBYIOT
MPEIbSIBICHUS UCKA.

VY ucrtna He BcerJa €CTh BO3MOXKHOCTh TMOJIYYHTh HEOOXOIUMBIE CBEICHHS 00
oTBeTunke. Hambonee Beamka BEPOSTHOCTh BO3HUKHOBEHHWS TaKOW CHUTyallud B
Cay4dasix IPUYMHEHUS BpPEJa, TaK KAK JMYHOCTh NPUYUMHUTENSI BpEda MOMKET
HEOIPEICIICHHO JOJIT0€ BPEMSI OCTaBaThCsl HEM3BECTHOU UCTLY. [laxke ecnu nencTBue
NPUYUHUTENS BpeAa COACPKHUT TIPU3HAKU TIPECTYIUICHUS, €ro OOHapy>KeHHUE
MIPaBOOXPAHUTEILHBIMU OPraHAMH B TE€UYCHUE CpPOKa MCKOBOW JIABHOCTH, /1a W 34
npeJiesiaMu 3TOTO CpOKa, BOBCE HE TapaHTUPOBAHO.

[TosToMy, 4TO €CiM JIUIO MPUHSIO BCE BO3MOKHBIE M HEOOXOAUMBIE MEPHI IS
MOJTy4eHUST TPEOYEMBIX ISl IPEIBSBIICHUS] ICKA CBEICHUN 00 OTBETYMKE M, TEM HE
MEHEE, HE PacliojiaraeT TaKUMU CBEJICHUSAMH, TCUCHUE CPOKA MUCKOBOUM JABHOCTH HE
HAYMHACTCS JI0 TEX IOp, MOKa OHW He OyayT moiydeHbl. [lo momydeHnm STHX
CBEJCHUM Yy JIUIIA, Yb€ MPABO HAPYIIEHO, BO3HUKAET MPABO HA MCK HE TOJBKO B
MaT€pUaJIbHOM, HO M B IMPOLECCYaJlbHOM CMBICIE, U TOJBKO C 3TOTO MOMEHTA
HAYMHAET T€Yb CPOK MCKOBOW TABHOCTH.

[IprocTanoBiieHUE, IEPEPHIB U BOCCTAHOBIICHUE MCKOBOM JaBHOCTHU. B mepuon
TEYEHUSI MCKOBOM JTaBHOCTH MOTYT BO3HUKHYTH OOCTOSITEIIHCTBA, HE 3aBHUCSIIHE OT
BOJIM JIMIIA, KOT/IA JIMIIO, TIPAaBO KOTOPOTO HAPYIIIEHO, HE MOXKET OOPATUTHCS B CYJ C
MCKOBBIM  3asBJICHMEM. B  TakuMxX  HMCKIIOYUTENBHBIX  CiydasX, CTpPOTO
MPEYCMOTPEHHBIX 3aKOHOM HENPEPHIBHOCTh TEYEHUS HMCKOBOM JABHOCTH MOXKET
ObITh TpUOCTaHOBJIEHA. Ecin cOOTBETCTByMOIEE OOCTOSATENBLCTBO IPEKPATUIIOCH,
TEUEHHE CpOKa TMPOAOJKACTCS, NpPH HOTOM BO3HHUKIIEE OOCTOATEIHCTBO HE
3aCUMTHIBAETCS B OOIIMA CPOK HCKOBOW JaBHOCTU. K 4Yuciay OCHOBaHUU is
MIPUOCTAHOBJICHUS JJABHOCTHOT'O CPOKA OTHOCSITCSA:

HCHpcoaoJmMMasa CHuJida;, HaAXOXKIACHHUC JIMIa B COCTaBC BOOpy)KeHHbIX CHII,



NIEPEBEACHHBIX BOEHHOE MOJIOKEHHE, MOpATOpUi; MPUOCTAHOBICHHUE JEHCTBUSA
IIPABOBOT'O aKTa.

HeoOxoaumo, 4TOOBI BBILIENPUBEAEHHBIE OOCTOSATENBCTBA BO3HUKIN WIIU
IIPOJOJIKAIM CYLIECTBOBATh B IOCJIEIHHE LIECTh MECSALEB CpokKa AaBHOCTH. B 170
cllydae, €CJIM 3TOT CPOK paBEH LIECTH MeECsALaM WIM MEHEe IIECTU MECSLEB, TO B
TE€YEHHE BCEro AToro cpoka. Cpok, OCTaBIIMWCA MOCJIE NPEKpPALEHUs JEHCTBUS
00OCTOSITENBCTB, B CHUJIY KOTOPBIX MCKOBas JAaBHOCTh OblIa MPUOCTAHOBJICHA,
YIJIMHSETCS A0 LIECTH MECSLEB WIM IMOJHON MPOJOKUTEIBHOCTH COKPAIIEHHOTO
JABHOCTHOI'O CPOKA, €CJIM OH HE MPEBBILLIAN IECTH MECSLIEB.

B oTnnune OT NpHOCTAaHOBJIEHUS NPU IMEPEPHIBE MCKOBOM TABHOCTH, BpeEMH,
UCTEKIIEE 10 HACTYIUIEHUs] OOCTOATENbCTBA, OCIYKUBLIETO OCHOBAHUEM IIEPEPHIBA,
B JJABHOCTHBIM CPOK HE 3aCUMTHIBAETCA W CPOK MCKOBOM JTaBHOCTH HAYMHAET TEYb
3aHOBO.

B cootrBerctBun ¢ 'K mHckoBasi AaBHOCTh MpPEPHIBAETCS B JIBYX CIIydasX:
IpeIbsIBICHUEM UCKa B YCTAHOBJICHHOM MOPSIKE; COBEPIICHUEM OOS3aHHBIM JTUIIOM
JEHCTBUM, CBUJETENBCTBYIOIIMX O IPU3HAHUY JIONITA.

CrnenoBaTenbHO, NEPEPHIB HCKOBOM TABHOCTH CBSI3aH C BOJIEBBIMU JIEHCTBHSIMHU
3aMHTEPECOBAHHBIX JMI. B mnepBoM ciywyae wucteny o0sA3aH NOJaTh HCKOBOE
3asBJICHHE, C  COOJIIOIGHHEM  MpaBUJl,  YCTAHOBJIEHHBIX  IPAXIaHCKUM
IIPOLECCYaIbHBIM 3aKOHOAATEIBCTBOM.

B uCKIIIOUMTENBHBIX Cllydasx 3aKOH JIOIYCKAE€T BOCCTAHOBJIEHHE CPOKANCKOBOM
TAaBHOCTU. CMBICI BOCCTAHOBJIEHUS COCTOMT B TOM, YTO CYJl MOJKETIPEAOCTABUTh
3alMTy HAPYIIEHHOrO0 IpaBa M IO HCTEYEHUU JABHOCTHOIO CPOKA, AK€ ECIH
CTOPOHA 3asIBUT O IPUMEHEHUHU UCKOBOM JaBHOCTH.

Cpok MOXeT ObITh BOCCTAHOBJIEH CYAOM TOJIbKO MPH HAJIWYHH HECKOJIBKUX
ycioBuil. Bo-nepBbIX, oOpamaThecs K CyAy ¢ X04aTaliCTBOM O BOCCTAHOBJIEHUH CpPOKa
UCKOBOM J1aBHOCTH BIPABE TOJBKO IpakJaHUH (pusmueckoe iuio). Bo-BTOpbIX,
IPUYUHBI MIPOITYCKa JAOJDKHBI ObITh MPU3HAHBI CYJAOM YBaXXUTEIbHBIMU, a JJI 3TOTO
OHM JIOJDKHBI OBITh CBSI3aHbI C JUYHOCTBIO MCTLA. B KauecTBe mpuMepa npuBoAsTCS

TAKHUC IMPHUYNHBI KaK: TAXKEIasd 60H€3Hb, 6eCHOMOIHH06 COCTOAHHNC, HCIPAMOTHOCTD.



B-TpeTbux, ykazaHHble IpUYUHBI OyIyT paccMaTpUBATHCS CYJIOM, €CJIM OHU UMEIH
MECTO B IIOCJIECIHHUE LIECTh MECSLEB CPOKAa MCKOBOM NAaBHOCTH, & €CIU JTOT CPOK

COCTABJIAICT HICCTH MECALCB UJIM MCHEC IICCTH, TO B TCUCHUC CPOKA JaBHOCTH.



