Tema 10 ITonsaTHe U 3HAYEHHE JOTOBOPA.

Buaer norosopos

JIOroBOp — 3TO COIIALIEHHWE ABYX WM HECKOJBKHMX JIMII, HalpaBICHHOE Ha
YCTaHOBJICHHE, U3MEHEHUE WJIM MPEKPAIIEHUE T'PaXXIaHCKUX MpPaBOOTHOWEeHUH. OH
BO3HMKAET BCETJA B pE3YyJIbTAaTE BBIPAXKCHUS BOJIM ABYMS WM HECKOJBKUMHU JIHULAMHU.
BoneusbsBiaeHue yKa3aHHBIX JIMI JOJDKHO OBITh B3aUMHO  COTJIACOBAHHBIM.
JloroBopoM siBisieTcs HE JIt000€ COTJIAIlIEHUE JIMII, a TOJIbKO TaKoe, KOTOPOE UMEET
LEIbI0 BBbI3BATh IOPUIMYECKHE IIOCICIACTBHS, a MMEHHO, BO3HHUKHOBEHHUE,
peryJivpoBaHue, U3MEHEHHUE WM MPEKpaIIeHHE MPaXIAHCKUX MTPaB U 00s13aHHOCTEH.

JIoroBOp — 3TO IOPUAMYECKUN AaKT, TOPOXKIAOIIMNA, HU3MEHAIOMNAN WU
IpeKpalalouil rpakJaHcKue mpaBa U oOsg3aHHOcTH. Ho B oTiimume OT apyrux
I0pUAnYecKrX (HaKToB (Hampumep, COOBITHI, MPUYMHEHHS Bpena U T. 1.), KOTOphIE
BJIEKYT TOJIBKO YCTAaHOBJICHHE, W3MEHEHHE WIH MPEKPALIECHUE TIPaXIaHCKUX
IIPaBOOTHOLICHUM, JIOrOBOpP, KPOME TOrO, HENOCPEACTBEHHO M pEryjlupyeT B
COOTBETCTBHUH C 3aKOHOM IIOBEJIEHUE CTOPOH, OIPEAETsSeT UX MpaBa U 00SA3aHHOCTH.

JIoroBop — pa3HOBUAHOCTb CHEIKH, OJHO W3 HanmOoJee pacinpoCTPaHEHHBIX
OCHOBaHUH BO3HHUKHOBEHHUA 00s13aTenbCcTB. Caenka — 0oJiee MMPOKOE MOHATUE, YEM
norosop. JIroboit noroBop — Beerna caenka 10. OpHako He Besikasg chesnka —
noroBop. ToONpKO JIBYXCTOPOHHSS WJIM MHOTOCTOPOHHSSA CHAEJIKa, B KOTOPOM
POUCXOAUT B3aUMHOE COTJIACOBAHHME BOJIEH3BSABJICHUS JBYX WM Oojee Jull, Oyaer
JIOTOBOPOM.

HyxHo pasrpaHnuuBath MOHSATHE JOroBOpa M o0s3arenscTBa. JoroBop — 3T10
IOpUANYeCKui (hakT, OCHOBAaHHUE BO3HMKHOBEHHS 00s3aTenbcTB. O05S3aTE€IBCTBO —
3TO TPa)k1aHCKOE IPAaBOOTHOIIEHUE, OCHOBAHUEM KOTOPOI'O0 MOXKET OBITH HE TOJIBKO
JNOTOBOpP, HO M OJHOCTOPOHHME CIEJIKH, HEIPABOMEPHBIC IEHUCTBUS, IUIAHOBO-
aMUHUCTPATUBHBIC AKTHI U JP.

JloroBop uMeer Oo0JIbLIOE 3HAYEHHE B >KM3HM OOILIECTBA M IPUMEHSAETCA B
OTHOLUEHUSAX MEXAYy BCEMH YYACTHHKAMU TPAXKJAHCKUX NpaBOOTHOIIEHH. OH
UCIIOJIB3YETCSl, B OCHOBHOM, JUISl PEryJMpOBaHUS HMMYLICCTBEHHBIX OTHOLICHUM.

Bwmecte ¢ tem A0OroBOP MOKCT PCrilaMCHTUPOBATL U HCUMYHICCTBCHHBLIC IIpaBa, U



00513aHHOCTH CTOPOH.

Knaccudukanus 10roBopoB MPOBOAUTCS MO PA3IUYHBIM MPHU3HAKaM, KOTOPBIE,
KaK MPaBUJIO, 3aKPEIUIEHBI B 3aKOHE.

B 3aBucuMOCTH OT XapakTepa pachpeleieHHs] MpaB U OOS3aHHOCTEH MEXIy
CTOPOHAMU JOTOBOPBI JEIATCS HA ONHOCTOPOHHUE U JBYCTOPOHHHUE WJIM B3aUMHBIE.
DTO pa3nryue COBIAJAET C JIeJIEHUEM 00s3aTEIbCTB.

He cnegyer cmemmBarh KiacCU(UKAIIMIO JOTOBOPOB C  AHAJIOTHYHOMN
kinaccudukanuenn caenok. Caenkd MOAPA3ACNSIOTCS Ha OJHOCTOPOHHUE H
JIBYyCTOPOHHUE B 3aBHUCHUMOCTH OT YHMCJAa BOJICU3BSBICHUN, HEOOXOAUMBIX AJIs €€
BO3HUMKHOBEHHs, a JOTOBOPbl — TIO XapakTepy pacupeacieHus IpaB U
oOsi3anHOCTe. JI1000#1 OrOBOp — JBYCTOPOHHSISL CHEJIKA, IMOCKOJBbKY ISl €e
BO3HUKHOBEHUSI TPEOYETCSl COIVIACOBAHHOE BOJIEU3BABIICHUE JIBYX WM HECKOJIBKUX
mull. OJHOCTOPOHHMI K€ JTOTOBOP OTIMYAETCA OT OAHOCTOPOHHEW CIENIKH TEM, YTO
JUISl €€ BO3HUKHOBEHHUS JOCTATOYHO BOJIEU3BSIBIEHUS OJHOW CTOPOHBI, OJTHOTO JIUIIA,
a Il OJHOCTOPOHHETO J0rOBOpa HEOOXOJUMO COTJIACOBAHME BOJIM HE MEHEE ueM
JIBYMsI JINLIAMU.

OOHOCTOPOHHMI JTOrOBOP HCIOJHSETCS TOJIBKO JOJDKHUKOM, T. €. OJHOHN
CTOPOHOM.

[lo xapakrtepy BO3HUKAIOIIUX IPABOOTHOLIEHUW PpPA3IUYAIOT  JTOTOBOPHI
BO3ME3/IHbIE U O€3BO3ME3/IHBIC.

[Io ToMy, B 4YbHX HMHTEpECAX 3aKIOYAETCS JIOTOBOp, Pa3IMYAOT JIOrOBOPHI B
MHTEpEecax €ro CTOpPOH MU B NOJIb3Y TpeThero Jmna. 1o nepsomy BuIy AOTrOBOPOB, a
UX TOABJIAOIIEE OOJIBIINHCTBO, MPaBa U 00S3aHHOCTH BO3SHUKAIOT TOJIBKO Y CTOPOH,
3aKJIIOYUBIIUX €ro, HE3aBUCUMO OT TOT0, KTO Oy/leT MPUHUMATh €ro UCIOJHEHUE —
CTOpPOHA IO AOTOBOPY WM, IIO €€ yKa3aHulo, apyroe auno. [Io morosopy B monis3y
TPETHETO JIMLA UCIIOJHEHUSI €r0 MOXKET TpeOOBaTh KaK JIMIIO 3aKJIFOUMBIIIEE JOTOBOP,
TaK U TPEThE JIMIIO, B MOJIb3y KOTOPOrO OOYCIIOBJIEHO MCIOJIHEHUE, €CId MHOE He
IPEeIyCMOTPEHO 3aKOHOM, JIOTOBOPOM U HE BBITEKAET M3 CYIIECTBA 005S3aTeIbCTBA.
CrnepoBatelibHO, 1O 3TOMY JOrOBOpPY IpaBO TPeOOBATH €ro HCIOJHEHUS, KPOME

caMon CTOPOHBI, NPCAOCTABIIACTCA TAKKC JIMIY, HC IIPUHHUMABHICMY Y4YaCTHUA B €CTO



3aKJIIOYCHHH.

B 3aBucumMocTH OT TOro, Ha YTO HAIMPABJIEHBI JOTOBOPBI, PA3JIMYAIOT JOTOBOPHI:

— 0 0e3BO3BpaTHOM Nepejaue UMYIIECTBA B COOCTBEHHOCTh MJIM ONEpPAaTUBHOE
yhOpaBieHue (KyIis-mpoAaka, JapeHue, TIOCTaBKa, KOHTPAKTaIlMs, CHA0XCHHE
aHEepruen U ra3oM, 3aem);

— 0 Iepefaye MMyLIECTBa BO BPEMEHHOE IOJIb30BaHUE (MMYILIECTBEHHBIN 3a€M,
HAeM KHUJIOTO IMTOMEIIeHUs, 0€3BO3ME3THOE MOIH30BAHUE UMYIIICCTBOM);

— O BBINOJHEHUU PAOOT (MOAPsA, MOAPSAN HA KalUTaIbHOE CTPOUTENbCTBO,
HAay4YHO-UCCJIEIOBATEIIbCKUE, KOHCTPYKTOPCKHE, TEXHOJIOTHYECKUE, MPOEKTHO-
U3BICKATEIIbCKUE Pa0OThI, IEPEBO3KA);

— 00 okazaHuM Yyciayr (CTpaxoBaHUE, pPACUETHO-KPEAUTHBIE OTHOILICHUS,
DKCIEIULIMS, IOPYUEHNUE, KOMUCCHUSA, XPAHCHUE, OXPaHa);

— 0 JIOCTMKEHUU 0011el X035 UCTBEHHOM 1IeH (COBMECTHAS JIEATEIbHOCTD);

— aBTOpPCKME JOTOBOPBI (0 TMepenaye MNpPOU3BEICHHS I HMCIIOJIb30BAHUS,
JIMIIEH3UOHHBIN JOTOBOP, JOTOBOP O BBIJAYE JMIICH3UM WM 00 yCTYIKE TATEHTA,
npaBa Ha MPOMBIILIEHHBIN 00pa3ell, M0JIb30BaHUsl TOBAPHBIM 3HAKOM).

Knaccudukanus 10roBOpoB MPOBOAUTCS U 110 UHBIM KPUTEPHUSIM.

Conepxxanue, QGopMa M 3aKIOYEHUE JOTOBOpA YCJIOBHs, Ha KOTOPBIX
JOCTUTHYTO COTJIAIEHUWE CTOPOH, COCTaBIIOT coaep:kaHue noroopa. I[lo cBoemy
IOPUINIECKOMY 3HAYCHHUIO BCE YCJIOBHSI JICNSATCA HA CYIICCTBEHHBIC, OOBIYHBIC H
CIIly4YaiHbIE.

Cy1miecTBEeHHBIMU MPU3HAIOTCS YCIOBHS, KOTOPbIe HEOOXOIUMBI U JTOCTATOYHBI
JUTSL 3aKJTFOYEHUST JOoToBOpa. J[jis TOro 49ToOBl MOTOBOP CUMTAJNICS 3aKIIOUCHHBIM,
HEOOXOJMMO COTJIacOBaTh BCE €ro CYIIECTBEHHbIE ycnoBusA. JloroBop He Oyaer
3aKJIIOUYEH JI0 TeX IOp, NMoKa He OyJeT COrjJacoBaHO XOTs Obl OJHO M3 €ro
CYILIECTBEHHBIX YCIOBHI. Kpyr CyleCTBEeHHBIX YCIIOBUN 3aBHCUT OT OCOOEHHOCTEM
KOHKPETHOTO JOTOBOPA.

Cy11eCTBEHHBIMU SABJISIIOTCS YCIIOBHUSL:

— O MPEIMETE JI0r0BOPA;

— KOTOPBIC HA3BAHbI B 3dKOHC WJIM MHBIX IIPABOBLIX dKTAX KaK CYIICCTBCHHBLIC,



— KOTOpBbIE HEOOXOAMMBI /I JOTOBOPOB JaHHOTO BHaa. HeoOxomumeiMu, a
cTano OBITh W CYIIECTBEHHBIMH, JJII KOHKPETHOTO JIOTOBOPA CYMTAIOTCS TE€ YCIOBHS,
KOTOPBIE BBIPAXKAIOT €ro MPHUPOJY U 0€3 KOTOPHIX OH HE MOXKET CYIIECTBOBATh KaK
JTaHHBIN BHUJI JIOTOBOPA;

— OTHOCHUTEJIBHO KOTOPBIX IO 3asBJICHUIO OJHOM M3 CTOPOH JOJDKHO OBITh
JIOCTUTHYTO COTJIAIIEHHWE. JTO O3HAYAET, YTO MO KEJAHUI0 OJHOM M3 CTOPOH B
JIOTOBOPE CYIIECTBEHHBIM CTAaHOBUTCA M TAaKO€ YCIOBHE, KOTOPOE HE MNPU3HAHO
TaKOBBIM 3aKOHOM WJIM MHBIM MPABOBBIM AKTOM M KOTOPOE HE BBIPAXKAET MPUPOITY
3TOTO JIOrOBOPA.

B omnmmume oOT CymecTBeHHBIX, OOBIYHBIC YCJIOBHS HE HYXIAIOTCS B
coryiacoBaHuu CTOpOH. OOBIYHBIE YCIIOBHS MPETyCMOTPEHBI B COOTBETCTBYIOIIHUX
HOPMATUBHBIX AKTAX U aBTOMATHYE€CKHU BCTYNAIOT B ICMCTBUE B MOMEHT 3aKJIIOUCHUS
JIOTOBOpa. DJTO HE O3HA4YaeT, 4TO OOBIYHBIC YCJIOBHUS JEUCTBYIOT BOIIPEKH BOJIC
CTOpoH B jgoroBope. Kak u jgpyrue yciaoBus J0roBopa, OOBIYHBIE YCIIOBHS
OCHOBBIBAIOTCA HA COMVIAIEHUH CTOPOH. TOJBKO B JAHHOM ClIy4ae COIJIAIICHUE
CTOPOH TOJYUHHUTH JIOTOBOP OOBIYHBIM YCJIOBHUSIM, COJIEPIKAIIMMCS B HOPMATHBHBIX
aKTax, BBIp@XaeTcss B caMOM (paKTe€ 3aKIIOYCHHS JOTOBOpa JaHHOTO BHJA.
[IpenmnosiaraeTcsi, 4TO €CIM CTOPOHBI JOCTUTJIM COIJIAIIEHUS 3aKJIIOYUTh JAHHBIN
JIOTOBOP, TO TEM CaMblM OHM COTJACWJIUCh M C TEMH YCIOBHUSIMH, KOTOPBIC
COJIepKaTCsl B 3aKOHOJIATEIILCTBE 00 3TOM JIOTOBOPE.

K 4yucny oOBIYHBIX YCJIOBUH ClIelyeT OTHOCUTh W TNPUMEpPHBIC YCIIOBHS,
pa3pabOTaHHbBIE MJI JOTOBOPOB COOTBETCTBYIONIETO BHJIAa W OIyOJMKOBAaHHBIC B
II€YaTH, €CIU B JIOTOBOPE MMEETCS OTChUIKA K 3TUM IPUMEPHBIM yCHOBUsM. Ecin
TaKOM OTCBUIKM HE COJEPXKUTCI B JIOTOBOpPE, TaKue MPUMEPHBIE YCIOBUSA
MPUMEHSIOTCS] K OTHOIIICHUSIM CTOPOH B Ka4ECTBE OOBIYAEB JIEJIOBOTO 000POTa, €CIH
OHHU OTBEUAIOT TPEOOBAHUSAM, MPEABSIBIIEMbIM I'PAXKAAHCKUM 3aKOHOAATEILCTBOM K
00bIuasM sies1oBoro obopota. [IpumepHbie yCIOBUS MOTYT OBITh U3JIOKEHBI B (hopme
IIPUMEPHOTO JIOrOBOPA MUJIM UHOTO JOKYMEHTA, COJAEPIKAILIETO 3T YCIOBHS.

Crny4ailHBIMA ~ Ha3bIBAIOTCS TaKWE YCJIOBHUS, KOTOPbIE M3MEHSIOT JHMOO

JOTIONHSIOT 00BIYHBIEC YCI0BHS. OHU BKIIFOYAIOTCS B TEKCT JIOTOBOPA MO YCMOTPEHUIO



CTOpOH. VX OTCYTCTBUE, TaK K€ KaKk U OTCYTCTBHE OOBIUHBIX YCJIOBUM, HE BIUAET HA
JNEHUCTBUTENBHOCTh OTOBOopa. OAHAKO B OTIMYME OT OOBIYHBIX OHHM MPUOOPETAIOT
IOPUJIMYECKYIO CHITY JIMIIb B CIy4ae BKJIKOYEHUS UX B TEKCT I0roBopa. B otinuume ot
CYILIECTBEHHBIX, OTCYTCTBHE CIIyYalHOT'O YCJIOBHS JHUIIb B TOM CIIy4a€ BJIEYET 3a
co00Ol TpHU3HAHWE JAHHOTO JIOrOBOpa HE3aKJIIOUEHHBIM, €CJIM 3auHTEPECOBAHHAS
CTOpOHA JIOKaXEeT, YTO OHa TpeOoBaja COIVIACOBAHMS JaHHOTO YycioBus. B
IPOTUBHOM CITy4yae I0rOBOP CUUTAETCA 3aKIIOUEHHBIM U 0€3 CIIy4aliHOTO YCIOBHSL.

WNuorna B conep:kaHue JOroBOpa BKJIIOYAIOT IMpaBa U OOS3aHHOCTU CTOPOH.
Mexny Tem mpaBa U OOS3aHHOCTM CTOPOH  COCTABIAIOT  COJEp)KaHUE
0053aTeTLCTBEHHOTO MPABOOTHOIIIECHUS, OCHOBAHHOTO Ha JIOTOBOpPE, a HE Camoro
JIOTOBOpAa Kak IOPUAMYECKOro (pakTa, MMOPOJUBIIEIO 3TO 00S3aTEIbCTBEHHOE
IPaBOOTHOLIEHHE.

JIist 3aKimroueHus AOroBOpa HEOOXOAMMO COTJIACOBaTh BCE €0 CYIECTBEHHbIE
yclioBUsl B TpeOyemol B mnoaiexamux ciydasx ¢opme. I[lockoiabKy T0TOBOD
SABIIICTCS OJHUM W3 BHUJIOB CHEJIOK, K €ro (opme MpUMEHSIOTCS 00Iue MmpaBuia o
dbopme caenok. J1oroBop MOKET OBITh 3aKIHOUYEH B JIFO00H (hopme, TpeyCMOTPEHHOM
JUISL COBEpPILUEHUS CHEJNOK, €CJIM 3aKOHOM JUIsi JOrOBOPOB JaHHOIO BHUJA HE
YCTaHOBJICHA ormpezAesieHHass ¢opma. Eciau cTOpOHBI JTOTOBOPWIIMCH 3aKJIHOYHTh
JIOTOBOP B OMPEIETICHHON (hopMe, OH CUUTAETCS 3aKIOYEHHBIM TOCIIE IPUAAHUS EMY
YCTaHOBJIEHHON (OpMBI, XOTsI Obl 3aKOHOM JJii JOTOBOPOB JIaHHOTO BHAA TaKas
dbopma He TpedoBanack. I 3aKI0OUEHUS PeabHOTO JOTOBOpa TpeOyeTcst HE TOJIbKO
oOneueHHoe B TpeOyemyio (opMmy corjaimieHue CTOPOH, HO U Iepenada
COOTBETCTBYIOLIETO UMYIIECTBA.

Ecnu cornacHo 3aKOHOJATENbCTBY MJIM COTJIAIEHUIO CTOPOH JOTOBOP JOJIKEH
ObITh 3aKJIIOYEH B MHUCBMEHHOW (QopMe, OH MOXKET OBITh 3aKIIOYEH MyTeM
COCTaBJICHUS OJTHOTO JIOKYMEHTA, MOANMKMCAHHOTO CTOPOHAMH, a TaK»Ke IMyTeM oOMeHa
JIOKYMEHTaMHU TIOCPEJACTBOM IOYTOBOM, TeserpadHOM, TeaeTallHoU, TeaedOHHOM,
ANIEKTPOHHOM WJIM WHOW CBSI3U, IIO3BOJISIOIIEW JOCTOBEPHO YCTAHOBUTH, YTO
JOKYMEHT UCXOIUT OT CTOPOHBI MO IOTOBOPY.

3aKI0YeHUe JI0roBopa MNpOXOAUT ABe craauu. llepas cragusa uMmeHyeTcs



odepToil, a BTOpas — akIenToM. B COOTBETCTBUU C ATHM CTOPOHA, JEJaroIias
OpeJIOKEHNE  3aKIIOUUTh  JIOTOBOpP, HMEHyeTcs OQepeHToOM, a CTOpOHa,
IIPUHUMAIOIIAs NIPEIJIOKEHHUE, — AKLENTAaHTOM. /[oroBop CUMTAEeTCs 3aKIFOUYEHHBIM,
KOr/ia OpepeHT MOTYUYHUT aKIENT OT aKIeNTaHTa.

[Ipennoxenue, npuzHaBaeMoe ohepToil:

— JIOJDKHO OBITH JOCTATOYHO OIPEJEICHHBIM U BbIpaXkaTh SIBHOE HaMEPEHHE
JIMLA 3aKJIIOYUTH JOTOBOD;

— JIOJDKHO COJIEp>KaTh BCE CYLIECTBEHHBIE YCIOBUS JOTOBOPA;

— JIOJKHO OBITH OOPAIEHO K OHOMY MJTM HECKOJIBKUM KOHKPETHBIM JIHIIAM.

bospiroe 3HaueHME MMEET TAKXKE BOINPOC O HAYAJIE U OKOHYAHUM JCHCTBHS
noroopa. JloroBop BcTymaer B CHIIy M CTAaHOBUTCS OOSI3aTENIbHBIM JJIi CTOPOH C
MOMEHTA €r0 3aKJIYeHNs1. BMecTe ¢ TEM CTOPOHBI BIIPaBE€ YCTAHOBUTH, YTO YCIOBUS
3aKJIIOYEHHOTO MMU JOrOBOpa IPUMEHSIOTCS K UX OTHOIICHMSM, BO3ZHUKIIAM [0
3aKJIFOUYEHHUs JOroBOpa. IDTO MOTYT ObITh (PAKTUUECKHE OTHOLUEHUS, CIIOKUBILIUECS
MEKy CTOPOHAMH.

[To obmeMy npaBuiIy, UCTEUEHUE CPOKA JOIOBOPA TOJIBKO TOTAa MPEKpallacT
ero JeicTBHe, KOT/Ia CTOPOHBI HAJUIEkKAIIUM 00pa30M MCIOJHUIM BCE JIeXkKallue Ha
HUX o0s3aHHOCTU. EcnM ke He ucnosiHeHa HaajuexaliuM o0pa3oM XOTs Obl OAHA
00s13aHHOCTh, BBITEKAIOIIAasl U3 JIOTOBOpPA, TO MOCIEAHMM HE NPEKpallaeT CBOE
JICICTBUE M 1O MCTEUECHUHU CPOKA, HA KOTOPBIA OBbLI 3aKitoueH AoroBop. B Takux
ClIy4asix JOTOBOpP MPOAOJDKACT JACUCTBOBATH 1O OINPEIECICHHOIO B HEM MOMEHTA

OKOHYaHHA UCIIOJIHCHHA CTOPOHAMU 00513aTENILCTBA.



